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MEMORANDUM
TO: Council Member Robert Jackson
FROM: The Législative Division and The Office of the General Counsel
RE: Small Business Preservation Act

DATE: November 9, 2009

This memo responds to the legal memo submitted by the New York City Small
Business Congress (the “Memo”) in support of the Small Business Preservation Act
(“SBPA™), which would establish a qualified right of renewal for commercial tenants as
well as a mediation and arbitration program for such tenants in order to assist them in
commercial lease renewals. We have reviewed the Memo carefully and despite the
Memo’s assertions, we continue to believe that the SBPA remains vulnerable to the legal
challenges previously identified by Council staff.

The Memo has three principle defects. First, it relies on “model” legislation that
has been struck down. The Memo cites a Berkeley ordinance (which is similar to the
SBPA), but fails to mention that it was invalidated By a federal court in 1987. See Ross
v. Berkeley, 655 F. Supp. 820 (N.D. Ca. 1987). Similarly, the Memo cites a 2009 Hawaii
law, but fails to mention that the law is currently being litigated in federal court. Further,
the memo fails to state that the Attorney General of Hawaii indicated that the bill may be
held unconstitutional. HRPT Properties Trust v. Lingle, Civ. No. 09-0375 (D. Hawait).

Second, the Memo fails even to address the SBPA’s potential for violating the
Contracts Clause, which was the basis for striking down the Berkeley law and is the most
prominent issue in the Hawaii litigation.
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post-World War II commercial rent regulation in New York State. The Memo, however,
fails to appreciate that the court’s basis for upholding these laws was the existence of an
emergency in the commercial rental market. In the first decision upholding the law,
Twentieth Century Associates. Inc. v. Waldman, 294 N.Y. 571 (1945), the court
emphasized that the law was enacted after a legislative committee completed an
exhaustive investigation concluding that a public emergency existed because of
oppressive commercial leases and a severe shortage of available commercial properties.
When the court considered the law several years later, it again based its decision on the
fact that there was no dispute that the emergency continued. See Lincoln Building
Associates v. Lockwood Barr, 1 N.Y.2d 413, 416 (1956).

The Memo does not in any way change our view that the SBPA is vulnerable to a
challenge based upon the Contracts Clause of the United States Constitution.! The
Contracts Clause prohibits laws that (1) substantially impair existing contractual
relationships; (2) without a significant and legitimate public purpose; or (3) without 2
sufficient nexus between the impairment and the significant and legitimate purpose. See
Energy Reserves Group v. Kansas Power & Light, 459 U.S. 400, 411 - 13 (1983). The
SBPA undoubtedly would substantially impair the renewal terms of the existing
leases/contracts between landlords and tenamts. The fact that the SBPA provides a
somewhat more liberal qualified right for the landlord to re-enter the property at lease
expiration than the Berkeley law did, does not in itself eliminate that impairment. Where
a contract would be greatly impaired, as would be the case under the SBPA, courts
require an even more significant purpose than they otherwise would. See Allied
Structural Steel, 438 U.S. 234, 245 (1978) (“The severity of the impairment measures the
height of the hurdle the . . . legislation must clear . . . . Severe impairment . . . will push
the inquiry to a careful examination of the nature and purpose of the . . . legislation.”).
Therefore, the SBPA would only be upheld if it were based upon solid evidence of a
significant and legitimate social or economic problem, such as a dire disruption in the
commercial rent market resulting in inordinately low vacancy rates and high rents.

Further, the SBPA’s provisions may be challenged as a govermnment taking of
property without just compensation in violation of the Takings Clause. The only purpose
for which a landlord may regain possession of his property is to operate a business of a
different type than that of the current tenant. The Memo’s author believes that this
limited right of recovery is enough to ward off a takings claim. However, the Supreme
Court has questioned intrusions on an owner’s right tp use his property in a manner of his
choosing. See generally Loretto v. Teleprompter Manhattan Catv Corp., 458 U.S. 419,
435-36 (1982).

! We are not questioning here the City’s ability to legislate in the area of commercial rents (although some
in the past have raised preemption and local authority issues). The Court of Appeals is clear that
appropriately crafted legislation based upon adequate findings and addressing a major problem in the City
would withstand scrutiny. The most effective arguments advanced against the current proposal are likely to
question whether the findings are sufficignt, the problem is serious enough and the legislation crafied in
such a way as to justify this burden on commercial lessors. By ignoring this analysis and just stating that
the City has a rational reason for the legislation, the advocate’s Memo only heightens these concerns.




